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STATESDISTRICT COURT
SOUTHERNDISTRICTOF NEW YORK

— —

BRONX LEGAL SERVICESand QUEENSLEGAL
SERVICESCORP.,

Plaintiffs, 00 Civ. 3423(GBD)

-against- MEMORANDUM~
OPINIONAND ORDER

LEGAL SERVICESCORPORATION,LEGAL
SERVICESPORNEW YORK CITY, and
LEONARD KOCZUR, Acting InspectorGeneral
of theLegalServicesCorporation,

Defendants.
x

GEORGEB. DANIELS, DISTRICTJUDGE:

Thepartiesin this actionhavemadecross-motionsfor summaryjudgment.Forthe

reasonssetforth below, defendants’motionsfor summaryjudgmentaregrantedandplaintiffs’

cross-motionfor summaryjudgmentis denied. As a result,theothermotionspendingin this

actionaremoot’

Back~ound

DefendantLegalServicesCorporation(“LSC”), whichis headquarteredin Washington,

D.C., is anon-profit corporationcreatedbyCongressin theLegal ServicesCorporationAct of

1974,42 U.S.C.§~2996 et~q (“LSC Act”). LSC wasestablished“for thepurposeofproviding

financialsupportfor legal assistancein noncrirninalproceedingsor mattersto personsfmancially

unableto afford legal assistance,”42U.S.C. § 2996b(a). Pursuantto this statute,LSCcontracts

to providefundingto variousgranteeorganizationsthroughouttheUnited States,amongthem

1Theothermotionspendingin this action aretheInspectorGeneral’sMotion to Dismiss
orStay,Plaintiff’s Motion for aPreliminaryInjunction,andLegalServicesfor NewYork City’s
Motion for RetentionoftheInspectorGeneralasa Party.
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______ defendantLegal Ser e~siQ w..Y.ork.City(.~’LSNY”).LSNY doesnot provideanydirectlegai

servicesto clients,but distributesthefundingit r~ceivesto varioussubgranteeorganizationsin

NewYork City. Plaintiffs,Bronx LegalServicesandQueensLegal ServicesCorporation,are

non-profitorganizationsthat receivefundingfrom LSNY to provide legalservicesto eligible low

incomeindividualsin New York City.2 LSNYprovidesfunding to plaintiffs pursuantto

contracts(“the Contracts”)negotiatedandexecutedin New York andgovernedby NewYork

law.

In 1999, theOffice oftheInspectorGeneralofLSC (“OIG”) decidedto audittheaccuracy

ofthereportingdataprovidedto LSC. OIG madetwo separaterequestsor “datacalls” to a

sampleofLSC granteeschosenat random,including LSNY. In datacall numberone, theOIG

requestedthatLSNY, andplaintiffs throughLSNY, produceinformationwhichincludedcase

numbersaridproblemcodeswithoutclient names.In datacall numbertwo, theOIG requested

clientnamesandcasenumbersfor eachclosedcase. Plaintiffs refusedto provideto LSNY, and

LSNY refusedto provideto theOIG, thefull nameofeachclient. PlaintiffsandLSNY

maintainedthatproductionofthis information,coupledwith theproblemcodespreviously

produced,would requiredisclosureofprivilegedinformationandwould violatethe Codeof’

ProfessionalResponsibilityoftheNew York StateBar Associationand theDisciplinaryRulesof

theAppellateDivision of theNew York SupremeCourt.

On oraboutMarch22, 2000,theOIG issuedan administrativesubpoenarequiringLSNY

to producetheclient namesat theOIG in Washington,D.C.. OnApril 25, 2000,theOIG filed a

2Legal Servicesfor theElderly (‘tSP”) was formerlyaplaintiff in this action. Pursuant
to a stipulationbetweentheparties,this CourtdismissedLSE’s claimsasmooton December3,
2001.
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petitionin theUnited StatesDistrict Court for theDistrict ofColumbiafor summaryenforcement

of theadministrativesubpoena(“the D.C. Action”). Plaintiffs wereneitherservedwith the

subpoena,nornamedasrespondentsin thesummaryenforcementproceedingin theDistrict of

Columbia. However,theyfearedthatLSC would terminateLSNYs fundingfor failureto

providetheinformationrequiredby the subpoenaand LSNY might, in turn, terminateplaintiffs’

fundingfor the samereason. Therefore,on May4, 2000,plaintiffs commencedthisaction

requestingthatthis Courtdeclarethatdefendantshaveno right to demandfrom plaintiffs, and

plaintiffs haveno obligationto provideto defendants,theadditionalinformationthattheOIG

subpoenaedfrom LSNY. Theyalsorequestthatthis Courtenjoindefendantsfrom depriving

plaintiffs offunding, andfrom terminatinganddebarringplaintiffs from anyfuturefunding,asa

resultoftheirrefusalto providetheadditionalinformation,

OnJune14, 2000,theD.C.District Court issuedadecisionin favor ofOIG on the

petitionfor summaryenforcementoftheadministrativesubpoena~~ United Statesv.Legal

£ervicesfor New_ r]c ~ 100 F. Supp.2d 42 ~D.D.C.2000), The court rejectedLSNY’s

blanketassertionofattorney-clientprivilege, whilenot foreclosingspecificclaimsregarding

individual clients. That courtalsoheld thattherequirementundersection509(h)ofthe 1996

OmnibusAppropriationsAct thatrecipientsofLSC fundsproduceclientnamesto auditors(1)

wasunambiguousin its requirementthatLSC granteesmakeavailableclient names,irrespective

oftheircontext,and (2) providedalegalbasis for lawyersundersubpoenato discloseclient

nameswithoutbreachingtheirobligationsunderNewYork’s rules ofethics. ~. Thatdecision

wasaffirmedon appealandremandedto the districtcourt to allow LSNY to makeanyspecific

privilege claims, Unite~Statesv. Leg~ilServicesfor New Yoik City, 249 F.3d1077 (DC. Cir.
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2001).

After thedecisionsin the DC Action, LSNY requestedthat plaintiffs providethe

requestedinformationto LSNY andtheOIG pursuantto theContracts.Plaintiffs continuedto

refuseto providesuchinformationto LSNY.

OIG andLSCnow movefor summaryjudgment.LSNY movesfor partialsum.rnary

judgmentwith the exceptionof plaintiff’s claims,if any, ofattorney-clientprivilege with regard

to anyindividual clients. Plaintiffs haveindicatedthatthey“arenot assertingassertingattorney-

clientprivilege asa basisfor refusingto providetheinformation” (Plaintiff’s Memorandumin

Oppositionto Defendants’Motion for SummaryJudgmentandin Supportof Plaintiffs’ Cross-

Motion for SuinmatyJudgment(“Pls.’ Mem.”) at5.) Thus,adecisionin LSNY’s favor is also

dispositiveofthis action. Plaintiffs opposethesemotionsandmakesacross-motionfor

summaryjudgment.

Discussion

UnderRule56,summaryjudgmentmaybegrantedwherethereareno genuineissuesof

materialfact arid the movingpartyis entitledto judgmentasamatterof law, Fed~B..Civ.P.~56(c).

A genuineissueof materialfactfor trial existsif, basedon therecordasawhole, areasonable

jury couldreturnaverdict for thenonrriovingparty. Andersonv, Libertv~bbyJnc,,477U.S.

242(1986). A district courtmustview therecordin thelight mostfavorableto thenonmoving

partyby resolvingall ambiguitiesanddrawingall reasonableinferencesin favorofthatparty.

MatsushitaElec, Indus. Co. v. ZenithR~io,475 U.S. 574,587-88(1986);Anderson,477 U.S. at

255; Ton~kav. SeilerCoj~,66 F3d 1295, 1304 (2d Cir. 1995). The movingpartybearsthe

burdenof demonstratingthatno genuineissueofmaterialfact exists. Anderson,477U.S.at 256;
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T~nka,66 F.3dat 1304.

Plaintiffs arguethat theyareprohibitedfrom producingthe clientnamesrequestedby the

OIG because,whencoupledwith theproblemcodesthatwerepreviouslydisclosed,the

informationconstitutesaclient secret. Section1200.19ofNew York’s DisciplinaryRules,22

N.Y.C.RR.1200.19,statesthat“~e)xceptwhenpermittedunder1200.19(c)ofthisPart,a lawyer

shallnotknowingly: (1) reveala. . . secretofaclient.” Section1200.19(c)(2) providesthat “~a]

lawyermayreveal. . . secretswhen.. . requiredby law or court order.” ~4.A “secret”is defined

as“otherinformationgainedin theprofessionalrelationship[besidesinformationprotectedby

theattorney-clientprivilege) thattheclient hasrequestedbe held inviolate or thedisclosureof

whichwould be embarrassingorwouldbe likely to be detrimentalto theclient.” j~.

Plaintiffsassertthattherequestedinformationis aclient secretfor two reasons.First,

plaintiffs assertsthatdisclosureof thefact ofplaintiffs’ representationofindividual clientsis

embarrassingto theclientsbecauseit revealsthattheclients areindigent. (Pis.’ Mem. at 11-12.)

Second,plaintiffs assertthat theyrepresenttheir clientson “personal,sensitivematters”andtheir

clientswould be embarrassedby disclosureofthenatureoftherepresentation.(Pls.’ Mem.at

12.) Plaintiffs do not citeanycaselawthat supportstheseassertions,As legal supportfor their

position,plaintiffs cite ethicalopinionsissuedby theAmericanBarAssociationandtheopinions

ofthelegal ethicsexpertsthattheyhaveconsultedon thismatter. (Pis.’ Men, at 9-10& 12-13.)

As an initial matter,noneoftheABA ethicalopinionscited by plaintiffspresenta situationsuch

asthis onewherethe OIG hasrequestedinformationpursuantto statutoryauthority.Furthermore,

theopinionsofferedby plaintiffs do nothavetheforceoflaw andthis Court is notboundby

them. SeeGrievanceCommitteefor SouthernDjst.OfNew York v. Simels,48 F.3d640,645;
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UnitedTrans.UnionLocalUnions385 and77 v. Me~p-North_Commi~terRailroa&Co., 1995

WL 634906,*5~6(S.D.N.Y. Oct. 30, 1995). Thereisno legal basisfor this Courtto conclude

that disclosureof the existenceornatureof a client’s representationin this contextwould reveal

a client secret.However,this Courtneednot reachthis issuebecausedisclosureoftheclient

namesrequestedby defendantsis requiredby law.

Plaintiffsarguethat the 1_SCAct doesnotrequirerecipientsof 1_SCfundsto disclose

client secretsandspecificallyprovidesthatLSC shallnot interferewith an attorney’sethical

obligations. ~ 42 U.S.C. § 2996e(b)(3).3However,section509(h) oftheOmnibus

ConsolidatedRescissionsandAppropriationsAct of 1996,Pub.L. No. 104-134,110 Stat. 1321,

1321-59(1996)(“Section509(h)”), supersedestherestrictionsof~2996e(b)(3)ofthe1_SCAct.

Section509(h) statesthat:

Notwithstandingsection1OO6(Z~)(3)oftheLegalServicesCorporationAct
(42 U.S.C. 2996e(7~)(3)),financialrecords,time records,retaineragreements,
clienttrust fund andeligibility records,andclient names, for eachrecipient
shallbemadeavailableto any auditorormonitoroftherecipient,including
anyFederaldepartmentor agencythat is auditingormonitoringtheactivities
oftherecipient,andanyindependentauditorormonitorreceivingFederalfunds
to conductsuchauditingormonitoring,includingany auditorormonitorof the
Corporation,exceptfor reportsor recordssubjectto theattorney-clientprivilege.

~42U.S.C.§ 2996e(b)(3)reads:
The Corporation[1_SC] shallnot, underanyprovision of this subchapter,
interferewith anyattorneyin carryingouthisprofessionalresponsibilities
to his client asestablishedin theCanonsofEthicsandtheCodeofProfessional
ResponsibilityoftheAmericanBarAssociation(referredto collectively in this
subchapteras “professionalresponsibilities”)orabrogateas to attorneysin
programsassistedunderthis subchaptertheauthorityof a Stateorother
jurisdiction to enforcethe standardsofprofessionalresponsibilitygenerally
applicableto attorneysin suchjurisdiction. The Corporationshallensurethat
activitiesunderthis subchapterarecarriedoutin amannerconsistentwith
attorneys’professionalresponsibilities.
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~. (emphasisadded).Plaintiffs arguethatSection509(h)doesnot requiredisclosureofclient

namesalongwith thenatureof the legal representation.This argumentfails. In theDC Action,

the district courtheldthat thereferencein Section509(h)to client namesdid not “dependupon

context.” 100 F. Supp.2d at47. The courtofappealsaffirmedthedistrictcourt’s ruling and

notedthat,since1_SCregulationsrequireretaineragreementsto containthenatureofthelegal

representation,disclosureofretaineragreementsalongwith client namesunderSection509(h)

“would revealexactlythesortof information” soughtto be withheld,that is “the generalmatter

of individual clients’ representations.”249 F.3dat 1083 (citationsomitted). The courtof

appealsrejectedLSNY’s argumentthat Section509(h)doesnot requiredisclosureofretainer

agreementsin a maimerthatconnectstheagreementswith client namesandstatedthat“if

Congresshadintendedto requireproductionof‘time records,retaineragreements,... andclient

names’onlywhendisassociatedfrom oneanother,surelyit would havesaidso in termsdifferent

from thesimpleconjunctivephrasingin § 509(h).” ~.

This Court agreeswith theD.C. Courtof Appeals’interpretationofSection509(h)and

will not graft additionalrequirementsinto thestatutethat werenot includedor intendedby

Congress.Therefore,evenif therequestedinformationdoesconstitutea client secret,plaintiffs

arerelievedofanyperceivedethicalobligationsto withhold clientnamesandthenatureofthe

representationbecausetheyarerequiredby law to disclosetherequestedinformation. ,~ 22

N.Y.C.R.R. 1200.19(c)(2). Plaintiffs do not disputethattheyarerecipientsofLSC funds

throughLSNY, andplaintiffs arenot exemptfrom therequirementsof section509(h)merely

becausethefundsthat theyreceivefrom 1_SCarefunneledthrough1_SNY.

7



AUG—13—2002 11:57 US ATTORNYSOFFICE 212 P.09

Furthermore,theprovisionsofthe Contractsalsorequireplaintiffs to providethe

requestedinformationto defendants.Section14~’3oftheContractsstatesthat,notwithstanding

anyotherprovisionsof theContracts,plaintiffswill complywith the“AssurancesGivenBy

Applicant asCondition for Approval ofGrant’ madeby LSNY to [1_SC], acopyofwhich

Assuranceshasbeenprovidedto [plaintiffs].” (SchererDeci., Exh. A at 27, § 14,3;Scherer

Dccl., Exh. B at27, § 14.3.) TheAssurancesprovidethatLSNY andplaintiffs will “complywith

the [LSC Act], andany applicableappropriationsactandanyotherapplicablelaw, all

requirementsoftherulesandregulations,policies,guidelines,instructions,andotherdirectives

of {LSC] . . . .“ (SchwartzDccl., Exh. B at 12, § 1.)(emphasisadded.)Section509(h)is one

suchapplicableappropriationsact,particularlybecauseit referencestheLSC Act. A provisionin

theAssurancesalsosubstantiallyduplicatesSection509(h),4 (SchwartzDeci.,Exh. B at 12, § 9.)

Additionally, aprovisionin theContractsthemselvessubstantiallyduplicatesSection509(h).5

4Section9 of theAssurancesreads:
[n]otwithstandinggrantassurancenumber10 below, and§ 1006(b)(3)of
theLSC Act, 42 U.S.C. § 2996e(b)(3),[LSNY andplaintiffs] shallmake
availablefinancialrecords,time records,retaineragreements,client trust
fundandeligibility records,andclient names,exceptfor thosereportsor
recordswhich wouldproperlybe deniedpursuantto theattorney-client
privilege, to [LSC] andany federaldepartmentoragencythat is auditing
ormonitoringtheactivitiesof[1_SC,LSNY or plaintiffs] andany
independentauditoror monitor receivingfederalfunds to conductsuch
auditingor monitoring,includinganyauditoror monitorof [1_SC].

5Sectiori3.2(c)oftheContractsreads:
[n]otwithstandingparagraphs(a) and(b) above,and § 1006(b)(3)ofthe
LSC Act, 42 U.S.C. § 2993(b)(3)[sic] [plaintiffs] shallmakeavailable
financial records,timerecords,retaineragreements,client trust fundsand
eligibility records)andclientnames,exceptforthosereportsorrecords
which wouldproperlybedeniedpursuantto theattorney-clientprivilege,
to LSNY andanyFederaldepartmentoragencythat is auditing or monitoring
theactivitiesof {LSC], LSNY or [plaintiffs] and anyindependentauditor
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(SchererDecL, Exh. A. at4, § 3.2(c);SchererDeci., Exh. B. at 4, § 32(c).) As theseprovisions

in theAssurancesandin theContractsincorporateSection509(h), theyareentitledto thesame

interpretationthatthis CourthasgivenSection509(h),which is thattheseprovisionsrequire

plaintiffs to disclosetherequestedinformation.

Plaintiffs otherargumentsarealsowithout merit. Plaintiffs arguethatthe information

requestedby defendantsis unnecessaryand unreasonable.However,this issuehasalreadybeen

decidedin theDC Action. In thataction,LSNY contestedthereasonablenessoftheinformation

requestedby the010andarguedthat therequestwasundulyburdensome.BoththeD.C. District

Courtarid theD.C. CourtofAppealsrejectedLSNY’s argument.The district courtstatedthat

“~i)t isnot theprovinceofthis court to decidethebestway for.. . OIG to carryout its

responsibilities”andheldthat010’srequestwasnot unreasonable.100 F. Supp.2d at 47, The

courtofappealsaffirmedthe decisionof thedistrict courtand heldthatthe informationwas

relevantandwould not“unduly disruptor seriouslyhindernormaloperations.”249 F.3dat 1084

(citationsomitted). In thepresentaction,LSNY is merelyrequestingfrom plaintiffs the

informationrequestedofLSNY by the01G. This informationhasalreadybeendeterminedto be

reasonablein theDC Action andplaintiffs haveofferedno basisfor this Court to makea

different finding

Plaintiffs alsoarguethattheInspectorGeneralAmendmentsAct of 1988, 5 U.S.C.app.

3, is unconstitutional, This act designates1_SCasa“designatedFederalentity” andgrantsthe

OIG theauthority“to requireby subpenatheproductionofall information,documents,reports,

ormonitor receivingFederalfundsto conductsuchauditingormonitoring,
including anyauditorormonitorofLSNY.

9



AUG—13—2002 11:58 US ATTORNYSOFFICE
212 P.11

answers,records,accounts,papers,andotherdataanddocumentaryevidencenecessaryin the

performanceofthefunctionsassignedby thisAd .~...“ 5 U.S.C.app3 §~SG(a)(2)& 6(a)(4).

Plaintiffs arguethat the010is not agovernmentalentityandCongressunconstitutionally

delegatedits legislativepowerto a privateentityby giving theOIG theauthorityto subpoena.

Plaintiffs attemptto supporttheir argumentwith two cases.However,thesecasesarereadily

distinguishable.

Plaintiffs quotelanguagefrom Lovj~gv. United States,517U.s. 748,758 (1996),stating

“~t]hefundamentalpreceptofthe delegationdoctrineis thatthe lawmakingfunctionbelongsto

Congress. . andmaynotbe conveyedto anotherbranchor entity” andfrom PanamaRefining

.C~.v. Ryan,293 U.S. 388,421 (1935),stating“Congressmanifestlyis not permittedto abdicate

or to transferto otherstheessentiallegislativefunctionswith which it is thusvested.” (Pis.’

Mem. at 22.) Theholdingin Loying is actuallycontraryto plaintiff’s position, The Courtheld

thatCongresshaslimited delegationpowers. ~ Loving,517 U.S. at 751 (holding Congresshas

powerto delegateits constitutionalauthorityto thePresidentto define“aggravatingfactorsthat

permitacourt-martialto imposethe deathpenaltyuponamemberoftheArmedForces

convictedofmurder.”) The languageplaintiff quotesfrom theopinionwas merelyastatementof

thegeneralrule in orderto illustratean exceptionto thenile. In Panama~RefiningC~,theCourt

heldthat legislationwhich delegatedunlimitedauthorityto thePresidentto passalaw

prohibitingthetransportationofpetroleumarid petroleumproductswasunconstitutional.293

US. 388. The Courtstatedthat whileCongresshastheauthorityto delegatesomeofits

functionsto others,it maynotdelegatean essentiallawmakingfunctionto an entitywithout

prescribingsomelimits to theentity’s authority, ~. at421-33. In contrastto theunlimited
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lawmakingauthoritydelegatedin PanamaRefinin~Co,theInspectorGeneralAmendmentsAct

of1988merelygrantsthe 010 limited authorityto subpoenaspecific informationin conducting

audits. Thus,panamaRefiningC~is alsoinapposite.Accordingly, thereis no basisfor this

Court to hold thattheInspectorGeneralAmendmentsAct of 1988 is unconstitutional.

Plaintiffs alsoarguethatSection509(h)is unconstitutional.Plaintiffs cite threereasons

in supportof this argument.First, plaintiffs arguethatSection509(h)violatestheseparationof

powersprinciplebecauseit infringeson thejudicial functionof regulatingattorneysbyrequiring

attorneyswho receiveLSC fundsto discloseclient secrets.However,NewYork’s ethicalrules

allow attorneysto revealclient secretswhenrequiredby lawssuchasSection509(h),thereby

foreclosinganyinfringementarguments.~ 22 N.Y.C.R.R. 1200.19(c)(2).

Plaintiffs arguethatSection509(h)violatestheFirst Amendmentby requiringdisclosure

oftheidentityof clientsexercisingtheirright ofassociationto consultwith anattorney,without

anycompellingneedfor thedisclosure.However,thereis a soundreasonfor thedefendants’

request.010is requestingthe informationfrom LSNY, andLSNY is requestingtheinformation

from plaintiffs, because010is carryingout thepurposesfor which it wasestablished,to audit

andinvestigateLSC andrecipientsofLSC funds. $.~ 5 U.S.C. app3 § 2.

Plaintiffs final constitutionalargumentis thatSection509(h) violatesdueprocessand

equalprotectionby requiringdisclosureofclient secretsasa conditionofreceivingfederalfunds.

Plaintiffs arguethat clients’ dueprocessrightsareviolatedbecausetheyarerequiredto

unreasonablydisclosetheir associationwith plaintiffs asaconditionofreceivingfederally

fundedlegal services.As previouslystated,theinformationrequestedis not unreasonableand

theOIG is requestingtheinformationto fulfill its statutoryfunctions. Plaintiffs’ equalprotection
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argumentis thatonlyindigentpeopleareaffected. However,indigencealoneisnot asuspect

classunderequalprotectionanalysis. See.e.g.’Maherv. Roe, 432U.S. 464,471 (1977)

(citationsomitted)(the SupremeCourt “hasneverheld thatfinancialneedaloneidentifiesa

suspectclassfor equalprotectionanalysis.”);Woev. Cuomo,729 F.2d96, 103 (2d Cir. 1984)

(citationsomitted)(“~t]heSupremeCourthasconsistentlyheld thatpovertywithout moreis nota

suspectclassification.”). Accordingly, thereis no basisfor this Court to hold that Section509(h)

isunconstitutional,

Forthe foregoingreasons,defendants’motionsfor summaryjudgmentaregrantedand

plaintiffs cross-motionfor summaryjudgmentis denied, The othermotionspendingin this

actionare,therefore,moot.

Dated:New York, NewYork
Au~iist7,2002 SO ORDERED:

3~.~
~1GE~GE B. DANIELS

United StatesDistrict Judge
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